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COMMENTS OF AMALGAMATED MEGACORP

Amalgamated MegaCorp ("AMC"), by its attorneys, hereby submits

these comments on the Commission's Notice of Proposed Rulemaking and Notice

of Inquiry, FCC 93-87, released February 11, 1993 in the captioned proceeding ("No

tice"). The Notice solicits public comment on the Commission's proposals for rules

implementing the Telephone Disclosure and Dispute Resolution Act of 1992, P.L.

No. 102-556 (''TDDRA'' or "the Act") respecting "pay-per-call" telecommunications

services.

SUMMARY

The Commission's proposals range from designation of pay-per-call

telephone numbers to forgiveness of unlawful pay-per-call charges. AMC, a diver

sified firm with investments in a variety of products and services, including com

munications, will focus its comments on four key issues raised by the Notice.

First, in establishing definitions of "pay-per-call" services and other

central terms, the Commission should coordinate and harmonize its regulations

with those adopted by the Federal Trade Commission ("FTC") in the parallel

TDDRA rulemaking conducted by that agency. Thus, the Commission should en

hance its regulations by including the same definition of "presubscription or com-
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parable arrangement" proposed by the FTC and by making clear that debit cards are

within the scope of this exclusion for pre-existing account relationships.

Second, the Commission should answer in the affirmative the ques

tion of whether telephone calling cards are "credit or charge cards" that are exempt

from classification as "pay-per-call" services under TDDRA. Telephone calling cards

are a means of charging telephone services and are based on a pre-existing cont

ractual arrangement between the card issuer and its customer. Thus, both the lan

guage of the Act and its underlying purpose of preventing consumer exploitation

on automatically billed calls support classifying calling cards as "credit or charge

cards."

Third, the Commission should not impose a blanket prohibition on all

forms of carrier billing for collect pay-per-call services. Although complaints have

been received on collect services in the recent past, Congress outlawed specific forms

of collect pay-per-call and imposed notice and billing rules that should provide sub

stantial consumer protections. Rather than deprive all consumers of this conven

ient form of billing because of overreaching by some unscrupulous providers, the

Commission should first aggressively enforce the Act and its existing rules against

unlawful collect pay-per-call services. Since Congress has spoken specifically to this

problem, a Commission-initiated ban would at this time be premature.

Finally, the Commission has proposed rules requiring consumer re

funds wherever the Commission, a carrier or any third-party "finds" a violation of

TDDRA or the Commission's rules. Delegation of the power to implement and

prosecute violations of the Act in this manner are fraught with due process prob

lems and should be avoided. Instead, carriers who uncover apparent TDDRA viola

tions should be required to apply to the Commission for an appropriate enforce

ment order. Only upon a Commission finding of violation should carriers be per

mitted to forgive or refund pay-per-call charges.
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DISCUSSION

Fraudulent and abusive practices by many unscrupulous pay-per-call

operators motivated Congress last year to enact strict informational disclosure and

consumer protection standards for pay-per-call services. While Congress desired to

stamp out vehicles for misleading consumers, it also sought to preserve the emerg

ing pay-per-call industry as a source of convenient and useful audio information

services for American consumers, fmding that "[m]any pay-per-call businesses pro

vide valuable information, increase consumer choices and stimulate innovative

and responsive services that benefit the public." TDDRA § 1(b)(2).

The FCC must balance these two objectives-preventing consumer

abuse without unnecessarily undermining business innovation and investment

in promulgating rules to implement TDDRA. In particular, the Commission

should strive to harmonize its regulations with those proposed by the FTC on the

key question of what services fall within the scope of "pay-per-call" services subject

to the Act and the Commission's rules. Thus, the rules should clearly identify the

types of billing and service arrangements that, under the statutory standards, are !lQ.t

considered pay-per-call services. This would allow businesses considering investing

in pay-per-call services a clear "safe harbor" and confidence in the regulatory status

of proposed service ventures, while at the same time permitting the Commission

aggressively to attack schemes and artifices employed to evade the protective obliga

tions of the pay-per-call rules.

A. Harmonizini FTC Definitions

The Commission's proposed definitions (Section 64.1501) include the

verbatim text of TDDRA. ~ Notice, 18. The Notice seeks comment, however, on

whether "other terms crucial to the application of the TDDRA's requirements

should be defined by rule." Id. The answer to this questions is clearly yes. The FTC,

charged with enforcement of the Act's preamble, advertising and consumer billing
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rights provisions, has proposed a specific definition of the term "presubscription or

comparable arrangement" in TDDRA § 228(i). Section 308.2(e) of the FrC's proposed

rules states:

Presubscription or comparable arraniement means a contractual
arrangement established prior to the initiation of a pay-per-call
service between a provide of a pay-per-eall service and a con
sumer. No action taken by the consumer during the course of a
call to a pay-per-eall service can be construed as creating such a
contractual agreement.

See Trade ReiUlation Rule Pursuant to the Telephone Disclosure and Dispute Res

olution Act of 1992, 58 Fed. Reg. 13370, 13385 (March 10, 1993).

The Commission should incorporate this definition into its pay-per

call rules. The term is absolutely crucial to proper enforcement of TDDRA, because

communications services billed to such pre-existing accounts are not considered

"pay-per-call" services. Small providers and investors such as AMC have a legit

imate need for predictability and certainty in the application of TDDRA and its im

plementing rules, in order to ensure that no inadvertent violations arise. Further

more, since enforcement authority is shared between the Commission and the FrC,

a uniform set of definitions would plainly assist in encouraging consistent en

forcement decisions. Thus, although the FrC's definition may be improved by mi

nor changes in wording, as proposed by AMC in comments to that agency,l the

Commission here should adopt a parallel definition implementing the "presub

scription or comparable arrangement" statutory exclusion.

1 AMC suggested that the Fl'C consider modifying the language "prior to the initiation of a pay-per
call service" because consumers technically initiate pay-per-call "calls" or "transactions" while
service providers initiate "services." In addition, the definition as phrased is slightly circular, in that
the services in question are by definition not pay-per-call services, and thus the contracts are between
service providers and customers, rather than between pay-per-eall service providers and customers. A
more accurate definition would be: "a contractual agreement established between a service provider
and a consumer prior to the initiation of a call to the service by the consumer." ~Comments of
Amalgamated MegaCorp, at 3, FrC File No. R311001 (filed April 9,1 993) (A copy of the comments
filed in the Fl'C proceeding by AMC is attached as Exhibit A).
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B. Tgle.phone Callins Cards

Under TDDRA, although "pay-per-call" services may not be offered via

11800" numbers, carriers may provide 800 services for which a consumer is charged

only after "disclos[ing] a credit or charge card number during the call." 47 U.S.C. §

228(6)(C). Similarly, the Act excludes from the definition of "pay-per-call" services

audio information or entertainment services for which the consumer is not charged

merely "on the basis of the completion of the call." TDDRA § 101, 47 U.S.C. § 228(i).

These statutory terms demonstrate a clear legislative purpose that the consumer

protection safeguards of the Act should apply to all audio information services

where the consumer does not affirmatively provide billing information but instead

is charged automatically upon calling the service itself.

The Commission's Notice seeks comment on whether telephone call

ing cards should be deemed IIcredit or charge cards" for the purposes of the TDDRA

exclusion. Notice,130. Including telephone calling cards would be entirely consis

tent with the Act's purpose of protecting consumers from misleading and abusive

practices associated with automatically billed pay-per-call services. There are nu

merous types of audio information and entertainment services available today

which allow consumers to charge calls to credit and charge card numbers. Such ser

vices are not subject to the same opportunities for abuse as "automatically" billed

pay-per-call services because consumers are not charged until billing information is

disclosed by the consumer and billing of information charges to the account is first

agreed to by the customer. Consequently, where a charge account is utilized, the

consumer retains the ability to disconnect the call at any time before charges are

incurred, making the provisions of TDDRA requiring a specified time-period for

IIfree" disconnection superfluous and inapplicable.

As a statutory matter, telephone calling cards are fully within the scope

of the types of IIcredit or charge card number[s]" excluded by TDDRA. Telephone
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calling cards are in fact charge accounts, permitting a user to charge telephone ser

vices to a specified account, subject to agreement to pay for the services upon receipt

of a later bill from the issuing carrier or local exchange carrier (''LEC'') billing agent.

Like American Express and other charge cards, telephone calling card charges are

due when billed, while in contrast credit cards allow consumers the additional op

tion of paying only part of the current charges and financing the balance over time

with interest. Thus, not only do telephone calling cards enable customers to make

calls when they might not otherwise be able to-either because they do not have

enough change to complete a call from a pay telephone or because they are not us

ing their home telephone to make a long distance call-but are also particularly im

portant to young persons and lower-income consumers who may not qualify for

VISA, MasterCard and traditional"credit" cards.

For these statutory and public policy reasons, the Commission should

implement TDDRA by expressly providing that audio information services billed to

credit, charge/debit and telephone calling card accounts are not "pay-per-call ser

vices" for purposes of its proposed rules. 2 Businesses desiring to comply with the

Commission's rule will therefore have notice in advance that the FCC does not in

terpret the Act to apply to audio information services billed to credit, charge and

telephone calling cards. Adopting this rule would offer a clear "safe harbor" that

would clarify and eliminate any uncertainty that may exist in the proposed rules.

This is preferable to resolving such issues on a case-by-case basis in the future be

cause it provides guidance to businesses in their efforts to develop new products

2 Another form of "charge" card increasingly used in today's economy is the "debit" card. Debit cards
are charge cards for which the consumer pre-pays a balance, against which charges are posted and
deducted. Debit cards are thus within the scope of the TDDRA-excluded "credit and charge cards,"
since the issuer has a pre-existing contractual anangement with the end user/card holder. Moreover,
providers of goods and services in many if not most instances cannot distinguish between credit and debit
cards issued by third-party financial finns, such as VISA, as many such issuers offer both credit and
debit cards, using identical numbering formats, in a manner transparent to merchants and vendors. S:=
Comments of Amalgamated MegaCorp, at 3-6, FI'C File No. R311001 (filed April 9,1 993).
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and services that conform to the legal requirements of TDDRA without risk of sub

sequent interpretative disputes and associated legal expenses. At the same time,

explicitly exempting audio information services billed to credit, charge/debit and

telephone calling cards would enhance, and in no way limit, the FCC's ability to

attack and prevent schemes that unethical or illegal operators might utilize to evade

the protections Congress desired for "pay-per-call" customers.

C. Prohibition on Billini of Collect Pay-Per-eall

The Commission also seeks comment on whether to prohibit billing by

the LECs for interstate collect calls that offer or initiate audiotext or simultaneous

voice conversation programs. Notice, 136. The Notice does not propose such a ban

on LEC billing of collect pay-per-call, but rather seeks preliminary comment on the

merits of and need for such a rule.

A blanket prohibition on carrier billing for collect pay-per-call services

is premature at this time. The apparent basis for the Commission's request for com

ment is that "numerous" complaints about collect pay-per-call services have been

received in the past. IQ., 121 n.1S. While this form of pay-per-call service appears

to have been no less prone to consumer abuse than others in the recent past,

TDDRA specifically addresses collect pay-per-call. In fact, Congress has outlawed

one form of collect pay-per-call ("800" access services) and imposed notice and

billing rules which should provide substantial consumer protections for other col

lect services. Rather than deprive all consumers of this convenient form of billing

because of overreaching by some unscrupulous providers, the Commission should

first aggressively enforce the Act and its existing rules against unlawful collect pay

per-call services.

According to the Notice, the two principal elements of consumer com

plaints have been that end users did not understand they were agreeing to a costly

audio entertainment call or did not, in fact, authorize collect charges. !,g. Both of
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these problems are at the heart of the statutory approach to collect pay-per-call ser

vices. First, Congress has entirely banned any pay-per-eall service in which a

consumer is called back collect after placing a toll-free "800" call. 47 U.S.C.

§ 228(b)(6)(D). This ban should significantly reduce the likelihood of consumer con

fusion and the risk that consumers do not recognize they are agreeing to more costly

information services. Second, by prohibiting "800" access, TDDRA requires that a

consumer actually pay for the initial call to an information provider, eliminating a

risk that end users could be deceived into believing that an entire pay-per-call trans

action was free. Third, if the Commission here adopts the FrC's definition of

"presubscription or comparable arrangement," discussed above in Section A, it will

go far to discourage consumers from inadvertently agreeing to collect charges, as

service providers could not use any action by the end user in the call itself as the

basis for an asserted "pre-existing" relationship with the end user.

Accordingly, because Congress has spoken specifically to the problem of

collect pay-per-call services and has limited its prohibition to "800"-based services, a

Commission-initiated ban on billing for collect pay-per-call would be beyond the

intent of Congress and inappropriate at this time. TDDRA requires that the

Commission prohibit billing by the for any service that a carrier knows or

reasonably should know has not been provided in compliance with statutory

provisions governing the practices of information providers. 47 U.S.C. §

228(d)(l)(A). Thus, where an information provider violates the statute's terms,

billing is already impermissible. On the other hand, a blanket prohibition on LEC

billing for collect "pay-per-eall" services would completely eliminate the future

flexibility of firms to offer collect "pay-per-call" services that do not result in abuses.

Information providers that seek to offer consumers legitimate services and utilize

fair, fully disclosed billing practices should not be precluded from offering carrier-
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billing options before the new restrictions imposed by Congress have been given a

chance to operate.

The Act also requires other safeguards that should effectively reduce

customer confusion in connection with collect pay-per-call services. First, TDDRA

requires information providers to give customers the opportunity to disconnect the

call before any charges are incurred. 47 U.S.c. § 201(a)(2)(B). This will enable

customers to make deliberate decisions to incur the costs of audio information calls.

In addition, the Act also requires that information providers preface each call with a

preamble, which will provide the customer ample notice of the rates he or she is

about to be charged. 47 U.S.C. § 201(a)(2)(A). This too will reduce customer

confusion about rates and when those rates will apply. Finally, TDDRA and the

FTC's proposed rule mandate that rate disclosures be prominent and conspicuous in

all advertisements, further diminishing the risk of consumer confusion. 47 U.S.C.

§ 201(a)(l)(A).

All of these requirements markedly change the landscape of collect

pay-per-call services. Instead of imposing a new, blanket ban on billing, the Com

mission should instead enforce the Act's requirements aggressively against unlaw

ful pay-per-call operators. Based on the experience accumulated under the new

statutory structure, the Commission could then determine whether the relief

enacted by Congress was sufficient or whether additional steps must be taken to curb

abusive collect pay-per-call practices. Acting now would be inconsistent with

Congress' attempt to deal specifically with the problems of collect pay-per-call and

undermine the statutory purpose of encouraging I/[m]any pay-per-call businesses

[which] provide valuable information, increase consumer choices and stimulate

innovative and responsive services that benefit the public.1/ TDDRA § 1(b)(2).
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D. Carrier Refunds and Foriiveness of Charaes

Congress was particularly concerned about billing remedies in TDDRA,

and enacted significant new protections for consumers in Title IT of the Act, for

which the FTC has enforcement jurisdiction. With respect to this CoJIUllission, the

Act directs that the Commission's regulations include provisions requiring carrier

refunds for pay-per-call services "that have been found to have violated" the Act or

its implementing regulations. 47 U.S.C. § 228(£)(1). The Commission proposes to

implement this section by allowing such a "finding" to be made by the Commission,

a state law enforcement official, or a common carrier "upon written or oral protest
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upon a Commission finding of violation should carriers be permitted to forgive or

refund pay-per-call charges.

CONQ.USION

Both consumers and businesses planning to offer pay-per-call services

will benefit if this Commission harmonizes its rules with those of the FTC and

clarifies which services are subject to the proposed pay-per-call rules. The

Commission should conclude that telephone calling cards are "credit or charge

cards" for the purposes of the Act, and thus a permissible billing mechanism for 800

access services. Further, the Commission should not implement a blanket

prohibition on the billing of collect services, as Congress has enacted new, strict

guidelines specifically applicable to collect pay-per-call services. These guidelines

rectify the various abuses associated with collect "pay-per-call" services and should

be sufficient to obviate the need for a wholesale ban. Finally, the Commission

should not delegate to the carriers the ability to make unilateral findings of illegality

for purposes of implementing the Act's provisions on refunds, in light of the

significant due process problems presented by the proposal.

Respectfully submitted,

Attorneys for Amalgamated MegaCorp

Dated: April 19, 1993.
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Before the
FEDERAL TRADE COMMISSION

Washington, D.C. 20580

RECEIVED

APR 19 1993
FEDEfW........

CfftCErlHBlTMV

In the Matter of:

Proposed Telephone Disclosure Rule

)
)
)

FTC File No. R311001

COMMENTS OF AMALGAMATED MEGACORP

Amalgamated MegaCorp (NAMC"), by its attorneys, hereby submits

these comments on the Commission's Notice of Proposed Rulemaking, 58 Fed. Reg.

13370 ("Notice"), in the captioned proceeding.

SUMMARY

The Federal Trade Commission (NFTC") has proposed rules to imple

ment the Telephone Disclosure and Dispute Resolution Act of 1992, P.L. No. 102-556

("TDDRA" or "the Act"), in the areas of advertising, preambles and service re

quirements, and billing and collection of "pay-per-call" telecommunications ser

vices. AMC, a diversified firm with investments in a range of products and ser

vices, including communications, believes that the FTC's proposal is, in large part,

appropriate and effective. However, the rules can and should be improved by in

corporating additional specificity into their definitional sections. By more clearly

identifying the types of charging and billing practices which are not considered "pay

per-call" for purposes of the rules-namely audio information services billed to

(a) charge, credit or debit cards, or (b) pre-existing contractual accounts established

with the service provider-the FTC will aid small business' ability to comply with

the rules and substantially diminish opportunities for evasion.

DISCUSSION

Fraudulent and abusive practices by many unscrupulous pay-per-call

operators motivated Congress last year to enact strict informational disclosure and



consumer protection standards for pay-per-call services. While Congress desired to

stamp out vehicles for misleading consumers, it also sought to preserve the emerg

ing pay-per-call industry as a source of convenient and useful audio information

services for American consumers, finding that "[mJany pay-per-call businesses pro

vide valuable information, increase consumer choices and stimulate innovative

and responsive services that benefit the public." TDDRA § l(b)(2).

The FTC must balance these two objectives-preventing consumer

abuse without unnecessarily undermining business innovation and investment

in promulgating rules implementing TDDRA. In particular, the Commission

should take the opportunity to clearly identify types of billing and service arrange

ments that, under the statutory standards, are not considered pay-per-call services,

and thus not subject to the requirements of the proposed FTC rules. This would

allow businesses considering investing in pay-per-eall services a clear I/safe harborl/

and confidence in the regulatory status of proposed service ventures, while at the

same time permitting the Commission aggressively to attack schemes and artifices

employed to evade the protective obligations of the pay-per-call rules.

Question 1: The Commission's definitional proposals (Section 308.2)

are generally appropriate in that they are not inconsistent with the definition of

"pay-per-call services" contained in the Act. The Notice recognizes, however, that

these definitions are "important to the effectiveness of the proposed rule" because

transactions pursuant to a "presubscription or comparable arrangement" are not

considered "pay-per-call" services and are thus outside the scope of the Commis

sion's proposals. Notice, 58 Fed. Reg. at 13372.

The FTC's proposed definition of "presubscription or comparable ar

rangement" appears workable and well tailored to implementing the statute. Under

the proposed definition, any contractual agreement established "prior to the ini

tiation of a pay-per-call service" qualifies as a "comparable arrangement." Section
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308.2(e).1 The Commission's proposal to exempt contracts "created" during a pay

per-call transaction from qualifying for the exemption also appears appropriate by

establishing a bright line test for defining a "prior" contractual agreement and pro

tecting consumers from inadvertently contracting through misunderstanding or

technical malfunction.

The proposed definition leaves unanswered several significant ques

tions that the FTC should consider clarifying in advance of the rule's effective date,

instead of resolving in case-by-ease decisions. Most importantly, is it permissible for

service providers to arrange pre-existing contracts with customers (consistent with

the rule disqualifying simultaneous provision of pay-per-call services and contract

creation) through voice recording or telephone keypad input of "acceptance" terms

from consumers? For instance, one technically advanced method for establishing

contracts with customers-used by a variety of computer bulletin board services-is

for the service provider to announce its terms for service and have the consumer

signify acceptance by speaking or inputting his or her name, address and telephone

number. Although the rule as proposed does not appear to preclude such means of

obtaining consent to service contract terms, the Commission should clarify in its

Order promulgating the rule that such methods would comply with Section

308.2(e).

The Commission should also specifically address the subject of credit

card, charge card and debit card billing. The Act clearly provides that audio informa

tion and entertainment (collectively "audio information") services billed to such

accounts are not "pay-per-call" services because charges are not assessed merely "on

1 The Commission may consider modifying the language "prior to the initiation of a pay-per-eall
service" because consumers technically initiate pay-per-eall "calls" or "transactions" while service
providers initiate "services." In addition, the definition as phrased is slightly circular, in that the
services in question are by definition not pay-per-<:all services, and thus the contracts are between
service providers and customers, rather than between pay-per-<:all service providers and customers. A
more accurate definition would be: "a contractual agreement established between a service provider
and a consumer prior to the initiation of a call to the service by the consumer."
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the basis of the completion of the calL" TDDRA § 101,47 U.S.C. § 228(i). For

instance, although "pay-per-call" services may not be offered via "800" numbers, the

Act provides that carriers may provide "800" services for which a consumer is

charged after "disclos[ing] a credit or charge card number during the call." 47 U.S.c.

§ 228(6)(C). Thus, credit and charge card billing arrangements are not subject to

prohibition on "800" pay-per-eall services established in the Act, and are not within

the Act's requirement that all "pay-per-call" services be provided only within the

"900" service code established by the Federal Communications Commission. !d. §

228(i)(l)(C).

This application of TDDRA is entirely consistent with the statute's

purpose of protecting consumers from misleading and abusive practices associated

with automatically billed pay-per-call services. There are numerous types of audio

information and entertainment services available today which allow consumers to

charge calls to credit and charge card numbers. Such services are not subject to the

same opportunities for abuse as "automatically" billed pay-per-call services because

consumers are not charged until billing information is affirmatively provided.

Consequently, the ability to disconnect before charges are incurred remains with the

consumer at all times, making the provisions of TDDRA and the proposed FTC

rules requiring a specified time-period for "free" disconnection superfluous and

inapplicable.

As a practical matter, "debit" cards are the functional and legal equiva

lent of "credit or charge card number[s]" for purposes of these provisions. Debit

cards are charge accounts for which the consumer supplies a pre-paid balance,

against which charges billed to the card are deducted. In contrast to credit cards, for

which the consumer contracts to pay charges billed after the transaction is made,

with interest on unpaid balances, debit card transactions are posted against the cur

rent balance of the consumer's account, with no interest assessed. In today's
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economy, debit cards are becoming increasingly common and are offered by a vari

ety of firms in addition to banks, the traditional issuers of credit cards. For instance,

most Automatic Teller Machine ("ATM") cards are debit cards, and frequently can

be used to make supermarket purchases by providing the card for validation by the

merchant at the point of sale. Debit cards are particularly important to young per

sons and lower-income consumers, who may not qualify for the credit lines neces

sary for VISA, MasterCard and traditional "credit" cards, but who still want the con

venience of charge-card billing. Finally, providers of goods and services in many if

not most instances cannot distinguish between credit and debit cards issued by third

party financial firms, such as VISA, as many such issuers offer both credit and debit

cards, using identical numbering formats, in a manner transparent to merchants

and vendors.

The Commission should therefore implement TDDRA by adding a

definitional section expressly providing that audio information services billed to

credit, charge and debit card accounts are not "pay-per-call services" for purposes of

the proposed rule. 2 AMC suggests the following language for new Section

308.2(C)(1):

For purposes of this rule, any service providing audio in
formation or audio entertainment, or access to simultane
ous voice conversations, and any service, including the
provision of a product, the charges for which are assessed
only upon the disclosure by the consumer during the call
of a credit, charge or debit card number, is not a pay-per
call service.

This suggested addition, drawn directly from the language of the

statute, is important for a number of reasons. First, businesses desiring to comply

with the Commission's rule should have notice in advance that the FTC does not

2 The Federal Communications Commission has solicited public comment on whether telephone
"calling cards" are credit or charge cards for purposes of TDDRA. The FfC should therefore not
address that issue in its pay-per-eall rules.

- 5-



interpret the Act to apply the preamble and other requirements to credit, charge and

debit-card billed audio information services. Second, there are several sections of

the proposed rule and the Act, for instance the provisions on discolUlection of local

telephone service, which have no application to credit, charge and debit-card billed

audio information services. Third, in many if not most instances, credit, charge and

debit-eard billed audio information services are already subject to the billing and

collection standards of the federal Fair Credit Billing Act C"FCBA").

Most significantly, the status of credit, charge and debit-card billed

audio information services is important for application of the advertising sections

, of the proposed FTC rule, for instance Section 308.SCh), which precludes advertising

pay-per-call services via 11800" numbers. Footnote 23 of the Notice correctly states

that credit cards billing for 800 calls is permissible and that such lipaid" audio infor

mation services may be advertised in connection with 800 numbers. Presumably,

the Commission has concluded that under TDDRA, credit, charge and debit-card

billed audio information services are within the scope of the exclusion of Section

308.2(e) as "presubscription or comparable arrangements." Under the present rules,

however, the status of such transactions may be ambiguous, thus deterring service

providers from implementing credit and debit-card based services in light of

potential regulatory uncertainty.

Adopting AMC's proposed language offers a clear "safe harbor" that

would clarify and eliminate any uncertainty that may exist in the proposed rules. 3

This is preferable to resolving such issues on a case-by-case basis in the future be

cause it provides guidance to businesses in their efforts to develop new products

and services that conform to the legal requirements of TDDRA without risk of sub

sequent interpretative disputes and associated legal expenses. At the same time, as

3 Alternatively, the Commission could resolve any potential uncertainty by making clear in its Order
that credit, charge and debit-card billed audio infonnation and entertainment services are within the
scope of the exclusion of Section 308.2(e) as "presubscription or comparable arrangements."
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discussed in the next section, explicitly exempting credit, charge and debit-card billed

audio information services would enhance, and in no way limit, the FTC's ability to

attack and prevent schemes which unethical or illegal operators might utilize to

evade the protections Congress desired for pay-per-call consumers.

Question 40: TDDRA charges the Commission with prohibiting prac

tices that "evade" the rights provided by the statute to consumers. TDDRA

§ 20l(a)(4). This responsibility appears to be the genesis of the FTC's question re

garding whether additional "new" services should be included in the definition of

"pay-per-eall services" or whether different disclosure requirements should be

developed for such services. AMC does not believe that expansion of the definition

of pay-per-call services under the proposed rules is necessary.

If the Commission adopts the clarifying approach adopted above, two

straight-forward forms of billing for audio information services will be exempt from

the pay-per-ealls rules: services billed to (a) charge, credit or debit cards numbers, or

(b) pre-existing contractual accounts established with'the service provider. Under

the statutory definitions and Section 308.2 of the proposed FTC rule, any other

service which provides audio information or entertainment (or simultaneous voice

conversations) and is charged at rates greater than charges for call transmission is a

"pay-per-call service," and any service for which charges are assessed merely because

a consumer dials the provider's telephone number is similarly a Hpay-per-call ser

vice" unless it is expressly exempted.4 In other words, the statutory and rule

definitions are framed broadly enough that they already capture all services which

may give rise to the opportunities for consumer abuse that Congress and this

4 For instance, audio information services provided via "800" access protect consumers against unknown
or unwitting charges when billed only to charge/credit/debit card numbers or pre-existing accounts,
since the consumer will previously have assented to purchase the services and will already have
established a billing arrangement with the service provider. In addition, the consumer will affirm
atively need to supply an account or PIN number in most instances in order to activate the service and
billing on each call to the service provider, thus providing an additional safeguard against unantic
ipated or unwanted service charges.
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Commission are striving to eliminate. Indeed, adopting a "safe harbor" definition

explicitly exempting credit, charge and debit-card billed audio information services

would enhance the FrC's ability aggressively to attack fraud artists and misleading

operators in the pay-per-call industry, since the main objective of such disreputable

firms is to trick consumers into making calls which, without any affirmative

consumer consent, yield major and unexpected bills.

On the other hand, the risk of uncertainty arising from the rules as

presently configured may deter providers from offering the sort of "valuable" paid

communications services Congress desired to preserve if the FTC makes open

ended or ambiguous additions to the definitions as apparently contemplated in

Question 40. Because the definitions are already broad and general, the Commis

sion should focus instead on clarifying them so that legitimate business can struc

ture audio information and entertainment services with clear, advance knowledge

of their regulatory status under TDDRA and the FrC's implementing rule.

CONCLUSION

For all these reasons, the Commission should clarify and/or modify its

proposed pay-per-call rule as suggested by AMC herein.

Respectfully submitted,
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Attorney for Amalgamated MegaCarp
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